
Subscription Agreement
Parties

[                   ] ACN [  ] of [                  ] (Investor)

[                   ] ACN [  ] of [                  ] (Company)

[                   ] ACN [  ] of [                  ] (Existing Shareholders)

Background

A The Company is a company limited by shares short particulars of which are set out in Schedule 1.  

B The Existing Shareholders hold the issued share capital of the Company.

C The Investor wishes to subscribe for shares in the Company on the terms of this agreement.

Operative provisions

1 Subscription for the New Shares

New Shares and issue price

1.1 Subject to the following provisions of this agreement, the Investor agrees to subscribe for and the Company agrees to allot to the Investor, the following New Shares for the aggregate consideration set out below:

	Name of Investor
	Number of New Shares
	Issue Price

	
	
	


Issue free from encumbrances

1.2 The New Shares are issued free from all liens, charges, equities and encumbrances and together with all rights attaching to them.
Waiver of pre-emption rights

1.3 The Existing Shareholders waive all rights of pre-emption which the Existing Shareholders may have (whether under the Company’s constitution or otherwise) in respect of the allotment and issue to the Investor or its nominees of the New Shares or any of them.

2 Completion

Date of Completion

2.1 Completion must take place upon execution of this agreement. 
Directors meeting

2.2 At Completion the Company must procure that a meeting of its directors is held at which it is resolved that, subject to receipt by the Company of the subscription moneys for the New Shares, all of the following will occur:

2.2.1 The Company allots to the Investor the number of New Shares set out against its name in clause 1.1 for the aggregate consideration set out against its name in that clause.

2.2.2 The Company issues certificates for the New Shares so allotted in the respective names of the Investor or in the names of such person as the Investor may direct and registers the Investor or such person as the Investor may direct as the holders of them.

2.2.3 [       ] is appointed as a director of the Company.

Payment

2.3 Immediately after the above meeting of the directors of the Company the Investor must pay or procure payment in full for the New Shares allotted to it or as it has directed in immediately available funds (for same day value).

3 Warranties

Representations and Warranties

3.1 The Existing Shareholders and the Company represent and warrant to the Investor that each of the statements set out in Schedule 2 is true and accurate.

Warranties separate

3.2 Each of the Warranties is separate and independent and except as expressly provided to the contrary in this agreement is not limited by reference to any other Warranty.

Indemnity

3.3 The Existing Shareholders and the Company indemnify the Investor against all damages, losses, liabilities and expenses incurred by the Investor as a consequence of any matter or thing being found to be in breach of any of the Warranties.

Meaning of knowledge

3.4 Where any Warranty is qualified by a reference to the Company's or the Existing Shareholders' "knowledge" or "awareness" or any similar expression, that statement is deemed to include an additional statement that it has been made after due and careful enquiry.

4 Announcements and confidential information

Agreed announcement

4.1 The parties agree that on the execution of this agreement they will jointly make an announcement regarding the transactions contemplated by this agreement in a form to be agreed between them.

Maintenance of confidential information

4.2 Each party agrees to keep as confidential information the terms of this agreement and the contents of all negotiations leading to its preparation, and will not disclose or discuss any of that information without the prior written approval of the other parties, except as follows: 

4.2.1 As specifically contemplated by this agreement.

4.2.2 To the extent required by law.

4.2.3 To the extent required to instruct the party’s professional advisers in relation to the preparation and completion of this agreement.

5 Notices

Form of notice

5.1 A notice must be in the English language or capable of being reproduced in that language.

5.2 A notice may be given on behalf of a person by a solicitor, director or company secretary of the person

Means of giving notices

5.3 A notice may be given to the addressee by any of the following means, provided that clauses 5.3.1 to 5.3.3 below do not apply to the giving of notices under any other clause of this agreement which expressly specifies the method of giving notices under that other clause:

5.3.1 Delivering it in writing to the street address of the addressee.

5.3.2 Sending it by prepaid ordinary post (airmail if outside Australia) to the street address of the addressee.

5.3.3 Sending it by facsimile to the facsimile number of the addressee.

Specified address for service

5.4 Until a party gives notice of a change, the street address and facsimile number for that party is:

The Existing Shareholders
street address: the address specified on page 1 of this agreement
facsimile number: []

The Investor

street address: the address specified on page 1 of this agreement
facsimile number: []

The Company

street address: the address specified on page 1 of this agreement
facsimile number: []

5.5 If the street address or facsimile number for a party changes the party must give notice of the change to each other party.

Time notices are given

5.6 Except if a later time is specified in a term of this agreement dealing with a notice, a notice is to be regarded as given, served, received and as having come to the attention of the addressee at the following times:

5.6.1 If delivered in writing to the street address of the addressee, at the time of delivery.

5.6.2 If it is sent by post to the street address of the addressee, on the third (seventh if outside Australia) day after posting.

5.6.3 If sent by facsimile to the facsimile number of the addressee, at the time transmission is completed.

Proof of giving notices by facsimile

5.7 Proof of the sending of a notice by facsimile and the time of completion of transmission may be established by production of a transmission report by the machine from which the facsimile was sent which indicates that the facsimile was sent in its entirety to the facsimile number of the addressee.

Copies of notices

5.8 If a party is required by any term of this agreement to give a copy of a notice to a person the failure to give the copy of the notice to the person may not be raised to rebut the effective giving of the notice.

6 Miscellaneous

Approvals and consent

6.1 Except when the contrary is stated in this agreement, a party may give or withhold an approval or consent to be given under this agreement in that party’s absolute discretion and subject to those conditions determined by the party.  

Assignment

6.2 None of the rights or obligations under this agreement may be assigned or transferred without the written consent of all the parties.

Effect of Completion

6.3 Each of the obligations, Warranties and undertakings set out in this agreement which is not fully performed at Completion will continue in force after Completion.

Entire agreement

6.4 This agreement contains everything the parties have agreed on in relation to the matters it deals with.  No party can rely on an earlier document or anything said or done by another party, or by a director, officer, agent or employee of that party, before this agreement was executed, save as permitted by law.

Execution of separate documents

6.5 This agreement is properly executed if each party executes either this document or an identical document.  In the latter case, this agreement takes effect when the separately executed documents are exchanged between the parties.

Further acts

6.6 Each party must promptly execute all documents and do all things that another party from time to time reasonably requests to effect, perfect or complete this agreement and all transactions incidental to it.
Governing law and jurisdiction

6.7 This agreement is governed by and must be construed in accordance with the laws of [insert state], Australia.  Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the courts of that place and all courts which have jurisdiction to hear appeals from those courts.

Legal costs

6.8 The parties must each pay their own legal and other expenses relating directly or indirectly to the negotiation, preparation and execution of this agreement and all documents incidental to it, except that the Company will reimburse the Investor for its legal fees incurred in relation to this agreement and related documents up to a maximum of $[   ] (excluding GST).

No reliance on other matters

6.9 Each of the parties acknowledges that in agreeing to enter into this agreement it has not relied on any representation, warranty or other assurance except those set out in this agreement.

Stamp duty

6.10 The Investor must pay all stamp duty payable in connection with this agreement and any document incidental to it.

Variation

6.11 This agreement may only be varied by the written agreement of the parties.

7 Definitions and interpretation

Definitions

7.1 In this agreement the following definitions apply:

Completion means completion of the issue of the New Shares in accordance with this agreement.

Intellectual Property Rights means all and any patents, patent applications, trade marks, service marks, trade names, registered designs, unregistered design rights, copyrights, know how, trade secrets and rights in confidential information, and all and any other intellectual property rights, whether registered or unregistered, and including all applications and rights to apply for any of the same.

New Shares means the [   ] fully paid "A" Preference Shares in the Company to be issued to the Investor under this agreement.

Shares means all of the issued share capital of the Company as detailed in Schedule 1.

Warranties means the representations and warranties by the Existing Shareholders and the Company contained in clause 3.1 and Schedule 2.

Interpretation

7.2 In this agreement, unless the context otherwise requires:

7.2.1 A reference to any law or legislation or legislative provision includes any statutory modification, amendment or re-enactment, and any subordinate legislation or regulations issued under that legislation or legislative provision, in either case whether before, on or after the date of this agreement.

7.2.2 A reference to any agreement or document is to that agreement or document as amended, novated, supplemented or replaced from time to time.

7.2.3 A reference to a clause, part, schedule or attachment is a reference to a clause, part, schedule or attachment of or to this agreement.

7.2.4 Where a word or phrase is given a defined meaning another part of speech or other grammatical form in respect of that word or phrase has a corresponding meaning.

7.2.5 A word which indicates the singular indicates the plural, a word which indicates the plural indicates the singular, and a reference to any gender indicates the other genders.

7.2.6 An expression importing a natural person includes any company, trust, partnership, joint venture, association, body corporate or public authority.

7.2.7 A reference to any party to this agreement, where that party is made up of more than one person, includes each of them severally.

7.2.8 Any agreement, covenant, representation, warranty, undertaking or liability arising under this agreement on the part of two or more persons is to be taken to be made or given by such persons severally.

7.2.9 A reference to dollars or $ means Australian dollars.

7.2.10 The schedules and attachments form part of this agreement.

7.2.11 References to the word ‘include’ or ‘including’ are to be interpreted without limitation.
7.2.12 A reference to a time of day means that time of day in the place whose laws govern the construction of this agreement.

7.2.13 A reference to a business day means a day other than a Saturday or Sunday on which banks are open for business generally in the place whose laws govern the construction of this agreement.

7.2.14 Where a period of time is specified and dates from a given day or the day of an act or event it must be calculated exclusive of that day.

Execution and date

Executed as 

Date:


	Executed by [Company] acting by the following persons or, if the seal is affixed, witnessed by the following persons:

	

	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Signature of director
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Signature of director/company secretary

	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Name of director (print)
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Name of director/company secretary (print)


	Signed by [Investor] in the presence of:
	

	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Signature of witness
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Signature of [Investor]

	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Name of witness (print)
	


	Signed by [Existing Shareholder] in the presence of:
	

	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Signature of witness
	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Signature of [Existing Shareholder ]

	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Name of witness (print)
	


Schedule 1
Particulars of the Company

ACN:
[]

Registered Office:
[]

Place of incorporation:
[]

Directors:
[]

Secretary:
[]

Auditor:
[]

Issued capital:
[]

Shareholders:
No.  of shares
Schedule 2
Warranties

8 General

Share capital

8.1 The Shares shown as being in issue in the Company in Schedule 1 constitute the whole of the issued and allotted share capital of the Company.

8.2 The New Shares are issued fully paid and free from all liens, charges, equities and encumbrances and together with all rights attaching to them.

8.3 No person is entitled or has claimed to be entitled to require the Company to issue any share or loan capital either now or at any future date whether contingently or not.

Subsidiaries and associations

8.4 The Company does not hold or beneficially own and has not agreed to acquire any securities of any other corporation (whether incorporated in Australia or elsewhere).

Ownership of assets

8.5 The Company owns its properties and assets free and clear of all mortgages, deeds of trust, liens, encumbrances and security interests.  With respect to the property and assets it leases, the Company is in material compliance with each such lease.

8.6 The assets of the Company comprise all the assets necessary for the continuation of its business as carried on at the date of this agreement.

Compliance with statutes

8.7 Neither the Company, nor any of its officers, agents or employees (during the course of their duties) has done or omitted to do anything which is a contravention of any statute, order, regulation or the like giving rise to any fine, penalty or other liability or sanction on the part of the Company.

Litigation

8.8 The Company is not engaged in any litigation or arbitration proceedings and there are no such proceedings pending or threatened.

8.9 The Existing Shareholders and the Company do not know of anything which is likely to give rise to any litigation or arbitration proceedings by or against the Company.

Insolvency

8.10 No receiver or receiver and manager has been appointed in respect of the Company or in respect of the whole or any part of the assets or undertaking of the Company.

8.11 No administration order has been made and no petition has been presented for such an order in respect of the Company.

8.12 No meeting has been convened at which a resolution will be proposed, no resolution has been passed, no petition has been presented and no order has been made for the winding up of the Company.

8.13 The Company has not stopped or suspended payment of its debts, become unable to pay its debts or is otherwise insolvent (within the meaning of section 95A of the Corporations Act 2001).

8.14 No unsatisfied judgment, order or award is outstanding against the Company and no distress or execution has been levied on, or other process commenced against, any asset of the Company.

8.15 No deed of company arrangement has been proposed under Part 5.3A of the Corporations Act 2001, or is in force, in respect of the Company.

8.16 No circumstances have arisen which entitle any person to take any action, appoint any person, commence proceedings or obtain any order of the type mentioned in clauses 1.10 to 1.15 of this Schedule.

Capacity and consequences of allotment

8.17 The Existing Shareholders and the Company have the requisite power and authority to enter into and perform this agreement.

8.18 This agreement constitutes binding obligations on the Existing Shareholders and the Company in accordance with its terms.

8.19 Compliance with the terms of this agreement does not and will not do any of the following:

8.19.1 Conflict with or constitute a default under any provision of the Company's constitution or any agreement or instrument to which the Company is a party.
8.19.2 Relieve any other party to a contract with the Company of its obligations or enable that party to vary or terminate its rights or obligations under that contract.

8.19.3 Result in the creation or imposition of any lien, charge or encumbrance of any nature on any of the property or assets of the Company.

Liabilities 

8.20 The Company has no liabilities or obligations, contingent or otherwise, in excess of $[   ] individually or $[   ] in the aggregate.

Dividends and distributions

8.21 No dividend or other distribution of profits of assets has been or agreed to be declared, made or paid by the Company.

9 Agreements
Scope
9.1 There are no agreements, understandings, instruments, contracts or proposed transactions to which the Company is a party that involve:

9.1.1 Obligations (contingent or otherwise) of, or payments to, the Company in excess of $[   ].

9.1.2 The licence of any Intellectual Property Rights to or from the Company other than licences with respect to commercially available software products under standard end-user object code licence agreements or standard customer terms of service and privacy policies for Internet sites.

9.1.3 The grant of rights to manufacture, produce, assemble, license, market, or sell its products to any other person, or that limit the Company’s exclusive right to develop, manufacture, assemble, distribute, market or sell its products.

9.1.4 Indemnification by the Company with respect to infringements of proprietary rights other than standard customer or channel agreements.
Breach

9.2 The Company is not in material breach of any material agreement to which it is a party (Material Agreements).  Each Material Agreement is in full force and effect and is enforceable by the Company in accordance with its respective terms, except as may be limited by:

9.2.1 Applicable bankruptcy, insolvency, reorganization or others laws of general application relating to or affecting the enforcement of creditors’ rights generally.

9.2.2 The effect of rules of law governing the availability of equitable remedies.
10 Intellectual property rights

10.1 The Company owns or possesses sufficient legal rights to all Intellectual Property Rights that are necessary to the conduct of the Company’s business as now conducted and as presently proposed to be conducted (Company Intellectual Property) without any violation or infringement (or in the case of third-party patents, patent applications, trademarks, trademark applications, service marks, or service mark applications, without any violation or infringement known to the Company) of the rights of others.  
10.2 No product or service marketed or sold (or proposed to be marketed or sold) by the Company violates or will violate any licence or infringes or will infringe any Intellectual Property Rights of any other party, except that with respect to third-party patents, patent applications, trademarks, trademark applications, service marks, or service mark applications the foregoing representation is made to the Company’s knowledge only.  
10.3 Other than with respect to commercially available software products under standard end-user object code licence agreements, there is no outstanding option, licence, agreement, claim, encumbrance or shared ownership interest of any kind relating to the Company Intellectual Property, nor is the Company bound by or a party to any options, licences or agreements of any kind with respect to the Intellectual Property Rights of any other person.  
11 Employee and consultant matters
11.1 Each current and former employee, consultant and officer of the Company has executed an agreement with the Company regarding confidentiality and proprietary information substantially in the form or forms delivered to the Investor and its advisers.  

11.2 No current or former employee or consultant has excluded works or inventions from his or her assignment of inventions pursuant to such agreement. To the Company’s knowledge, no such employees or consultants are in violation thereof.  

11.3 To the Company’s knowledge, none of its employees are obligated under any judgment, decree, contract, covenant or agreement that would materially interfere with such employee’s ability to promote the interest of the Company or that would conflict with the Company’s business. 

11.4 The Company has provided at least the prescribed minimum level of superannuation support for each employee so as not to incur a superannuation guarantee charge liability under the Superannuation Guarantee (Administration) Act 1992.

12 Information

Information accurate

12.1 All information given by or on behalf of the Existing Shareholders or the Company to the Investor with respect to the Company is true, complete and accurate in all material respects and none of that information is misleading in any material particular, whether by inclusion of misleading information or omission of material information or both.  

No other relevant information

12.2 All information which the Existing Shareholders and the Company know or could reasonably be expected to know is material to be disclosed to a subscriber for value of the New Shares has been fully and specifically disclosed in writing to the Investor.
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